BEFORE THE TENNESSEE DEPARTMENT OF EDUCATION
DIVISION OF SPECIAL EDUCATION

IN THE MATTER OF:

- Student,
Petitioner, pockket No: [ GG
V.

WILLIAMSON COUNTY SCHOOLS,
Respondent.

FINAL ORDER

This contested case was heard in - Tennessee, on _

_and _ Presiding was Ann M. Johnson,

Administrative Judge, assigned by the Secretary of State, Administrative Procedures

Division, pursuant to Tenn. Code Ann § 49-10-606 and Tennessee State Board of

Education Rule No. 0520-1-9-.08. The Pctitionet_ was represented by attorneys

_ and _ The Respondent Williams County Schools

(WCS), which is the local education agency (LEA), was represented by attorneys

I -

The primary issue in this matter concerns the Petitioner’s assertion that WCS
failed to locate, identify, and evaluale- in accordance with the mandates of the IDEA
and related state laws. After consideration of the record and the arguments of the parties,

it is determined that the Respondent WCS has complied with applicable state and federal






























RELEVANT LAW
1. The Petitioner-has the burden of proof in this matter, to show by a
preponderance of the evidence that the relief sought is warranted under state and federal
law. Schaffer v. Weast, 546 U.S. 49, 62 126 S.Ct. 428, 163 L.Ed.2d 387 (2005) (the party
seeking relief and seeking to change the present state of affairs bears the burden of

proof). See also Rule 1360-04-01-.02(3) and (7), TENN. COMP. R. & REGS.

2 Each Local Education Agency (LEA) is required to provide a “free
appropriate public education (FAPE)” to “all children with disabilities.” 20 U.S.C. (a)

(1), 34 CFR § 300.101, Rule 0520-01-09-.05, TENN. COMP. R. & REGS.

i The IDEA states: A “child with a disability means a child —

(1) With mental retardation, hearing impairments (including deatness),
speech or language impairments, visual impairments (including
blindness), serious emotion disturbance, (...), orthopedic impairment,
autism, traumatic brain injury, other health impairments, or specific
learning disability: and

(ii) who, by reason thereof needs special education and related services.

20 U.S.C. §1401(3)(A), emphasis added.

4. The SEA through the LEA is obligated to under the IDEA’s “Child Find”
provisions to identify children with disabilities who are in need of special education and

related services. 20 U.S.C. (a) (3).

5. Section 504 of the Rehabilitation Act of 1973 provides as follows:

No otherwise qualified individual with a disability in the United States, as
defined in section 705(20) of this title, shall, solely by reason of her or his
disability, be excluded from the participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity receiving
Federal financial assistance or under any program or activity conducted by
any Executive agency or by the United States Postal Service ... 29 U.S.C.
§797(a)
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6. Generally, under Section 504 a student with a disability is an individual
who: (i) has a physical or mental impairment which substantially limits one or more
major life activities, (ii) has a record of such an impairment, or (iii) is regarded as having

such an impairment.
ANALYSIS and CONCLUSIONS OF LAW

In this case, the evidence shows that WCS was in full compliance with the
requirements of the IDEA and Section 504 by conducting a comprehensive IDEA
evaluation in pre-school, identifying- through the GEIT and RTI processes,
providing general education classroom interventions, monitoring her progress throughout
lhc- and - school years. and referring her for a follow-up IDEA

eligibility evaluation in the spring 01-

-was first suspected of having a disability in the fall of - When
screening evaluation showed significant delays, WCS promptly obtained parental consent
for a comprehensive IDEA eligibility evaluation. A battery of evaluations was
completed, including an occupation therapy evaluation, a physical therapy evaluation,
speech/language evaluation, and psycho-educational evaluation. These evaluations
showed that -skil]s were average in all areas. An IDEA eligibility team was
convened, and - father was present at the meeting. The entire team agreed that
‘id not qualify for IDEA eligibility: she was not “in need of” special education and

related services to benefit from general education.

- parents chose to enroll her in _ n
_ in spite of reservations of the child’s pediatric-und school
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staff. During the first week in_ WCS idemiﬁed- as an at-risk student
and then implemented classroom interventions and individualized instruction, including
RTI and the GEIT programs. Progress monitoring data shows that- did well,

exceeding her goals.

- parents consistently asserted that- had a diagnosis of -

_ even though they were well aware of medical testing, including three

MRIs ordered by three different neurologists, that ruled out the presence ol‘-
- They refused to share this medical information with school officials,
claiming Bl - 2 serious brain malformation when, in fact, they were well aware that
she did not. Even without medical documentation, WCS developed a Section 504 Plan in
an attempt to satisty the concerns of the parents. WCS agreed to provide any
accommodations requested by the parents. Even after WCS learned of the subterfuge

regarding a diagnosis 0-1hc school did not change or rescind the

504 Plan.

The Petitioner claims WCS used the GEIT process to delay or deny the
identification of- as an eligible special education student. The evidence in this case
shows otherwise. The use of a pre-referral intervention process is supported by the
federal courts' and Tennessee state law and regulations. In fact, an RTI or GEIT type
process is mandated by state law. The Tennessee State Board of Education has
promulgated regulations requiring local school districts to develop and implement pre-

™ = - T - Iralel 2
referral intervention programs, such as the GEIT process in WCS.

' See, e.g. A.P.v. Woodstock Bd. of Education, 50 IDELR 275 (D. Conn. 2008), aff’d, 55 IDELR 61 (2™
Cir. 2010).
2 See Rule 0520-1-9-.09(3)(c), TENN. COMP. R. & REGS.
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Both parties presented the testimony of expert witnesses who predictably
expressed differing opinions. Dr._ opined that WCS failed to properly
identify -as a “child with a disability” pursuant to the IDEA. Although Dr. -is
no doubt very knowledgeable in some areas, his familiarity with this particular case is
questionable.  Dr. - admitted that he reviewed only 200-300 pages of
documentation, provided by the Petitioner’s counsel, out of over 8,000 pages available.

He had not spoken with any of- teachers or other WCS staff and he had not spoken

with any of her physicians. Dr. -1ad never mel.or her parents.
On the other hand, Dr. _ expert witness for WCS, spent

approximately 45 hours in face-to-face interviews with M.G.’s teachers and other
relevant staff, in addition to reviewing all of more than 8,000 pages of documentation.
Dr. [ lopincd that WCS had complied with the IDEA and Section 504: “[T]his
District’s behavior procedurally is exemplary. I found no real deficiencies in how [WCS
staff] made decisions, and the standards they applied in regards to this child.” Because of
his greater familiarity with the specifics of this particular case, his opinion is deemed to

be more credible and is accorded greater weight.

Based upon the entire record and the arguments of the parties, IT IS
THEREFORE CONCLUDED and ORDERED:

The Petitioner has failed to show, by a preponderance of the evidence, that she is
an individual who requires special education services pursuant to IDEA.

The Petitioner has failed to show, by a preponderance of the evidence, that WCS

failed to comply with the “Child Find” provisions of the IDEA. To the contrary, the
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